
SECOND AMENDMENT TO CONTRACT 2013-P00044 

POWER PURCHASE AND OPERATING AGREEMENT 
BETWEEN 

THE PUERTO RICO ELECTRIC POWER AUTHORITY 
AND 

LANDFILL GAS TECHNOLOGIES OF FAJARDO, LLC (FAJARDO) 

APPEAR 

AS FIRST PARTY: Puerto Rico Electric Power Authority, hereinafter referred to as 
PREPA, a public corporation and government instrumentality of the Commonwealth of 
Puerto Rico, created by Act 83 of May 2, 1941, as amended, represented in this act by 
its Executive Director, engineer Javier Antonio Quintana Mendez, of legal age, married, 
and resident of Guaynabo, Puerto Rico. 

AS SECOND PARTY: Landfill Gas Technologies of Fajardo, LLC, hereinafter referred 
to as SELLER, a corporation organized and existing under the laws of the State of 
Delaware and authorized to do business in Puerto Rico, represented in this act by its 
Vice-President, engineer Jose Carlos Zayas Sepulveda, of legal age, and resident of 
San Juan, Puerto Rico, by virtue of Corporate Resolution dated as of August 5, 2016. 

WITNESSETH 

In consideration of the mutual covenants hereinafter stated, the parties agree 
themselves, their personal representatives, and successors as follows: 

STATE 

WHEREAS, PREPA and SELLER executed on October 18, 2012 a Power Purchase 
and Operating Agreement, as amended (Agreement), for the development of a 4 MW 
facility to generate electric energy using as its main fuel the landfill gas from the landfill 
(Facility) located at the municipality of Fajardo, Puerto Rico and/or other fuel as set forth 
in 18 C.F.R. § 292.204(b); 

WHEREAS, during the Facility acceptance tests some technical issues were found that 
delayed their completion and the commencement of testing to verify compliance with 
the Minimum Technical Requirements (MTRs), preventing SELLER of meeting the 
Commercial Operation Date established in the First Amendment; and 
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WHEREAS, taking into consideration the advanced stage of development of the Facility, 
PREPA has agreed to extend the terms for achieving the Commercial Operation Date 
established in the First Amendment, to give SELLER the opportunity to finish the 
commissioning of the Facility and perform the required tests to verify compliance with 
the MTRs, conditioned to the amendment of certain terms of the Agreement, according 
to this Second Amendment. 

NOW, THEREFORE, the Parties hereby agree the following: 

1. Article 1, DEFINITIONS, Sections 1.38 and 1.44 of the Agreement are hereby 
amended by deleting them in their entirety and replacing them to read as follows: 

1.38 Interconnection Point - means the physical point, as shown in Appendix B, 
where the Net Electrical Output of the Facility is delivered to PREPA's 
system. 

1.44 Net Electrical Output or NEO - means the net electrical energy output 
(expressed in kWh) delivered by the Facility at the Interconnection Point. The 
electrical energy will be measured in the New 38 kV switchyard of the Facility 
and adjusted to the Interconnection Point by a factor that considers the 
electrical losses of SELLER'S New 38 kV Transmission Line to calculate the 
NEO. 

2. Article 4. PRE-OPERATION PERIOD, Section 4.5 is hereby replaced in its entirety 
by the following: 

4.5 PREPA and SELLER shall develop detailed written operating procedures (the 
"Agreed Operating Procedures") no later than the Commercial Operation 
Date. The Agreed Operating Procedures may only be modified with the 
written consent of the Parties. 

3. Article 7. DISPATCH, Section 7.4 is deleted in its entirety and replaced by: 

7.4 PREPA shall have no liability to SELLER in connection with any 

disconnection or curtailment due to a force majeure event under Sections 7.1 

and 7.2. PREPA shall have liability to SELLER in connection with any 

disconnection or curtailment in the Facility's output required by PREPA due to 

an Emergency under Sections 7.1, 7.2, and 7.3, if and to the extent that: (a) 

the Facility is otherwise capable of generating and delivering electrical output, 

(b) SELLER has provided PREPA with written notice of such capability which 

may be made, among possible other ways, via an email, and (c) the duration 
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of any such disconnection or curtailment (or combination thereof) has 

exceeded the applicable waiting periods set forth in the next sentences after 

delivery of SELLER'S notice to PREPA. With respect to a disconnection or 

curtailment that is not attributable to severe weather conditions, the waiting 

period shall be the earliest to occur of (i) twenty-four (24) consecutive hours, 

(ii) forty-eight (48) hours in the aggregate during any thirty (30) Day period, 

and (iii) one hundred twenty (120) hours in the aggregate during any Year. 

With respect to a disconnection or curtailment that is attributable to severe 

weather conditions, including a hurricane or tropical storm, the waiting period 

shall be the earliest to occur of (i) ten (10) consecutive Days, and (ii) three 

hundred forty (340) hours in the aggregate during any Year. To the extent a 

disconnection or curtailment (or combination thereof) exceeds any of the time 

periods described in the preceding sentences (as applicable) after SELLER 

has provided PREPA with written notice that the Facility is capable of 

generating and delivering electrical output to the Interconnection Point, then, 

notwithstanding anything in this Agreement to the contrary, PREPA shall pay 

SELLER the energy disconnected or curtailed after the waiting period. This 

energy shall be calculated as the average of hourly generation (in kWh) 

during the six hours previous to the hour when the disconnection or 

curtailment began, multiplied by the number of hours that exceeded the 

waiting period, minus the NEO actually delivered during this time by the 

Facility, and adjusted for any limitation in generation capacity multiplied by its 

duration that shall be notified in writing by SELLER. The resulting energy 

shall be multiplied by the applicable price per kilowatt hour determined in 

accordance with Section 11.1. PREPA's liability pursuant to this Section 7.4 

for any single disconnection or curtailment shall be offset by any insurance 

proceeds actually received by SELLER from any business interruption 

insurance policy that SELLER may obtain. 

4. Article 10, METERING, Sections 10.1 and 10.2 are hereby amended by deleting 
them in their entirety and replacing them to read as follows: 

10.1 PREPA shall own and maintain all meters and metering devices (including 
RTUs) used to calculate the delivery and receipt of Net Electrical Output for 
payment purposes. SELLER shall install primary and back up meters and 
metering devices, including SELLER owned back-up meters, if any, subject to 
Sections 10.2 and 10.3, provided that such meters and metering devices shall 
be subject to PREPA's approval. 
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10.2 All meters and metering equipment used to calculate the Net Electrical Output 
delivered to PREPA shall be located at the New 38 kV switchyard of the 
Facility and sealed. The seals may only be broken by PREPA personnel when 
the meters are to be inspected, tested or adjusted. PREPA shall give SELLER 
two (2) weeks prior written notice thereof and SELLER shall have the right to 
have a representative present during the meter inspection, testing or 
adjustment. If either Party believes that there has been a meter failure or 
stoppage, it shall immediately notify the other Party to coordinate an inspection 
or test at the earliest convenient date. 

5. Article 15. FORCE MAJEURE, Section 15.2 is hereby replaced in its entirety by the 
following: 

15.2 Provided that the provisions of Section 15.1 are met, force majeure events 
may include the following: acts of God, strikes, industrial disturbances, acts of 
public enemy, war, blockades, boycotts, riots, insurrections, epidemics, 
earthquakes, storms, floods, civil disturbances, lockouts, fires, explosions, 
and interruptions of services of any governmental authority but only to the 
extent such interruptions of services prevent or delay performance. 
Notwithstanding anything above to the contrary, it is clearly understood that 
failure by SELLER to obtain (i) financing and/or (ii) all necessary and 
applicable permits from the governmental agencies shall not be considered 
an event of force majeure; even if such failure to obtain financing and/or all 
necessary and applicable permits from the governmental agencies is 
attributable directly or indirectly to these agencies' delays, acts or omissions 
in the permitting process, directly or indirectly attributable to PREPA's 
financial condition, or directly or indirectly attributable to a Legal Challenge. 

6. Article 16, TERMINATION, Section 16.1.5 of the Agreement is deleted in its entirety 
and replaced by: 

16.1.5 Delay by SELLER in achieving the Commercial Operation Date of the Facility 
by December 13, 2016, unless the delay is due to one or more events of 
force majeure, Emergency, Legal Challenge, or any other events that at 
PREPA's judgment requires an extension. In case of force majeure, 
Emergency, Legal Challenge or any other event that at PREPA's judgment 
requires an extension, SELLER shall have the obligation to submit all 
documents and information required by PREPA to evaluate the request for 
extension, and if such extension proceeds then the term to achieve the 
Commercial Operation Date will be extended for the duration of the event(s); 
or 
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7. Article 18. TAXES AND ENVIRONMENTAL COSTS is hereby replaced in its entirety 
by the following: 

18.1 "Taxes" shall mean any and all taxes, fees or other charges of any nature, 
excluding income taxes and repatriation (tollgate) taxes, that are imposed or 
assessed as a result of the ownership or operations of the Facility by federal, 
state, or municipal governmental bodies or agencies responsible for 
implementing tax laws, rules, regulations or orders. "Environmental Costs" 
shall mean any and all fixed and variable costs incurred by SELLER resulting 
from the imposition or assessment on or as a result of the ownership or 
operations of the Facility by laws, rules, regulations or orders relating to the 
environment issued by federal, state, or municipal governmental bodies or 
agencies. SELLER shall be responsible for all income taxes, repatriation 
(tollgate) taxes, Taxes and Environmental Costs applicable to the 
construction and operation of the Facility. 

18.2 SELLER will promptly pay and discharge all lawful Taxes, assessments and 
governmental charges or levies imposed upon or in respect of all or any part 
of its property or business, all trade accounts payable in accordance with 
usual and customary business terms, and all claims for work, labor or 
materials which, if unpaid, might become a lien or charge upon any of its 
property. 

8. Article 22. MISCELLANEOUS PROVISIONS, Section 22.27, is hereby replaced in its 
entirety by the following: 

22.27 Dispute Resolution: 

(a) If a dispute arises between the Parties regarding the application, 
interpretation, enforceability, validity, performance, or breach of the 
Agreement, or matters arising therefrom or relating thereto, whether 
sounding in contract, tort, unfair competition, law, equity or any other 
legal form (a "Dispute"), then such Dispute shall be resolved solely by 
either a Technical Determination (as defined and subject to the terms set 
forth in (b) below) or a final judicial determination in accordance with this 
Section. 

(b) In the event of a Dispute under the Agreement, the disputing Party shall 
promptly provide written notice of the Dispute (a "Dispute Notice") to the 
other Party. Following delivery of the Dispute Notice, the Parties shall 
nominate a member of its respective senior management, who shall 



Second Amendment to Contract 2013-P00044 -
Page 6 of 9 

PREPA and LFGT at Fajardo 

have decision making authority on behalf of such Party, and such senior 
management members shall promptly meet and seek to achieve 
settlement, if possible, by negotiation and mutual agreement a Technical 
Determination. If the Dispute is not resolved within forty-five (45) Days 
after the Dispute Notice is received by the recipient Party (or such longer 
period of time as may be mutually agreed by the Parties), then either 
Party may file its complaint only and exclusively before the San Juan 
Section of the Court of First Instance of the Commonwealth of Puerto 
Rico (Tribunal de Primera Instancia del Estado Libre Asociado de Puerto 
Rico, Saia de San Juan). 

(c) It is clearly understood and agreed by the Parties that only and 
exclusively the San Juan Section of the Court of First Instance of the 
Commonwealth of Puerto Rico shall have jurisdiction with respect to and 
over any controversy or claim regarding the application, interpretation, 
enforceability, validity, performance, or breach of the Agreement or 
matters arising therefrom or relating thereto, whether sounding in 
contract, tort, unfair competition, law, equity and/or any other legal form 
not solved by a Technical Determination. 

(d) Waiver of Trial by Jury. Each Party hereby irrevocably and 
unconditionally waive their right to a trial by jury in any action, 
proceeding or counterclaim brought by any party hereto against any 
other party on any matter arising out of or in any way connected with the 
Agreement. 

9. Article 22. MISCELLANEOUS PROVISIONS, Section 22.28, is hereby deleted. 

10. Article 23. CHOICE OF LAW AND VENUE, is hereby replaced in its entirety by the 
following: 

The Agreement shall be governed by, construed and enforced in accordance 
with the laws of the Commonwealth of Puerto Rico. The Parties hereto 
submit themselves to the exclusive jurisdiction of the Courts of the 
Commonwealth of Puerto Rico, specifically to the San Juan Section of the 
Court of First Instance of the Commonwealth of Puerto Rico. 

Each of the Parties hereby irrevocably waives any objection to the laying of 
venue or based on the grounds of forum non-conveniens, which it may now or 
hereafter have to the bringing of any action or proceeding in the jurisdiction of 
the Courts of the Commonwealth of Puerto Rico, specifically to the San Juan 
Section of the Court of First Instance of the Commonwealth of Puerto Rico. 
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11. The above mentioned amendments apply to all terms and conditions of the 
Agreement, as applicable. 

12. Representations and Warranties of each Party. 

(a) PREPA hereby represents and warrants to SELLER: (i) the execution and 
delivery by PREPA of this Amendment, and the Amendment itself, have been 
duly authorized by PREPA's Governing Board and any other applicable PREPA 
governing body in accordance with applicable law, and (A) do not and will not 
require any additional internal or external consent or approval, (B) do not and 
will not violate any provision of Act No. 83 of May 2, 1941, as amended, or its 
regulations, or any material indenture, contract or agreement to which it is a 
party or by which its properties may be bound; and (ii) this Amendment is a 
legal, valid, and binding obligation of PREPA, enforceable against PREPA in 
accordance with its terms, except as may be limited by applicable bankruptcy, 
insolvency or similar laws affecting the enforcement of rights generally. 

(b) SELLER hereby represents and warrants to PREPA: (i) the execution, delivery, 
and performance by SELLER of this Amendment have been duly authorized, 
and do not and will not (A) require any additional internal consent or approval of 
SELLER, or (B) violate any provision of SELLER'S certificate of formation or 
operating agreement, or any material indenture, contract or agreement to 
which it is a party or by which it or its properties may be bound, or any law, 
ordinance, rule, regulation, order, writ, judgment, injunction, decree, 
determination or award presently in effect; and (ii) this Amendment is a legal, 
valid and binding obligation of SELLER, enforceable against SELLER in 
accordance with its terms, except as may be limited by applicable bankruptcy, 
insolvency or similar laws affecting the enforcement of rights generally. 

13. Ratification. Except as expressly amended hereby, the Agreement is hereby ratified 
and confirmed in all respects. 

14. No Implied Waiver. This Amendment shall be limited precisely as written and shall 
not be deemed to be a consent granted pursuant to, or a waiver or modification of, 
any other term or condition of the Agreement, whether or not known to the Parties, 
or to prejudice any other right or rights which the Parties may now have or have in 
the future. 
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15. Counterparts. This Amendment may be executed in multiple originals or facsimile 
counterparts, each of which shall be deemed an original and shall be binding upon 
the Party who executed the same, but all of such counterparts shall constitute the 
same Amendment. 

16. Governing Law. This Amendment shall be governed by, construed and enforced in 
accordance with the laws of the Commonwealth of Puerto Rico and, to the extent 
applicable, the laws of the United States of America. The Parties herein agree that 
all Disputes arising hereunder shall be resolved pursuant to Section 22.27 of the 
Agreement. 

17. Novation. PREPA and SELLER expressly agree that no amendment which could be 
made to the Agreement and this Amendment, during its term, shall be understood as 
a Contractual Novation, unless both parties agree to the contrary, specifically and in 
writing. The previous provision shall be equally applicable in such other cases 
where PREPA gives the SELLER a time extension for the compliance of any of its 
obligations under the Agreement or where PREPA dispenses the claim or demand 
of any of its credits or rights under the Agreement. 

18. Capitalized Terms. Unless otherwise stated, capitalized terms used in this 
Amendment which are not defined in this Amendment have the meaning given in the 
Agreement. 

19. Release. SELLER on behalf of themselves and their respective heirs, legal and 
personal representatives, successors and assigns hereby unconditionally and 
irrevocably, fully, finally and completely release, remise, acquit and forever 
discharge PREPA, and its predecessors, successors, assigns, affiliate, subsidiaries, 
parents, employees, officers, director, trustees, attorneys and agents, past, present 
and future and their respective heirs, successors and assigns (collectively, the 
"Released Parties"), from any and all actions and causes of action, judgments, 
executions, suits, debts, liens, claims, demands, liabilities, obligations, damages and 
expenses of any and every character, known or unknown, direct and/or indirect, at 
law or in equity, in contract or in tort, under state or federal jurisdiction, and whether 
or not the economic effect of such alleged matters arise or are discovered in the 
future, of whatsoever kind or nature, whether heretofore or hereafter arising, for or 
because of any manner or things done, omitted or suffered to be done by any of the 
Released Parties prior to and including the date of execution hereof, and in any way 
directly or indirectly arising out of or in any way connected to the Power Purchase 
and Operating Agreement entered into and between the Parties, including claims 
relating to or by reason of any transaction, loss, cost, damage, expense or liability 
which occurred or arose prior to the Second Amendment effective date. It is the 
intent of the SELLER hereby that any such obligation owed by PREPA (whether the 
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same shall be known or unknown by SELLER as of the Second Amendment 
effective date) is hereby waived and released. 

All other terms and conditions, specifications, stipulations, insurances, and 
requirements established in the Agreement remain unaltered and fully enforceable. 

This is the agreement between the appearing Parties under this Second Amendment 
and so is hereby ratified. 

IN WITNESS WHEREOF, the Parties hereto have agreed to execute this Second 
Amendment in San Juan, Puerto Rico, on this U day of October 2016. 

Puerto Rico Electric Power Authority Landfill Gas Technologies of Fajardo, LLC 

Social Security: 660-43-3747 Federal Identification: 35-2429423 
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